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fp Federal Housing Finance Board

September 30, 1992

MEMORANDUM

TO Sylvia C. Martinez _ ,
Director, Housing Finance Drectorate

Through:  Renie Y. Grohl“’Q‘;yp
Deputy General Counsel

FROM : Sharon B. Like /z
At t or ney/ Advi sor

SUBJECT:  Use of AHP Funds for FHLBank Cancellation and Prepaynent Fees

| ssue;: Wiether a Federal Home Loan Bank ("FHLBank") may charge

the cancell ation of prepaynent fees applicable to a cancell ec
guar ant eed-rate advance conm tment to the Affordabl e Housing

program F{'AHP") subsidy funds conmtted to the cancelled project,

rather than charge the fees to the nenber for the project.

Conclusion: A FHLBank's use of AHP subsidy funds’ to pay for
cancelTation or prepaynent fees applicable to cancelled AHP
guarant eed-rate advance commttnents would agpear to contravene the
Intent and spirit of the Federal Home Loan Bank Act (“Bank Act")
and AHP regulation to finance the purchase, construction or
rehabilitatron of affordable housing.

| Backgr ound

You have requested legal advice from the Ofice of General
Counsel ("OC') on an issue raised by the FHLBank of San Francisco
("FHLBank- SF") regarding the use of AHP funds to pay for
cancel lation fees applicable to a cancelled AHP project.

Specifically, in 1991, the Federal Housing Finance Board
“Finance Board") approved an_ AHP I]?roj ect -- 525 O Farrell ﬁtreet
Sulblm(t:it%dfby t he F]!-ILBgnk-SF. chf) |or0(§I egt V\ﬁs subéseqkuené y

Ctibank. As of Juhe g(r)\,sls\ax\gzr’e A 8PULRed (BY (hie FirhBARK S of ©
cancel ling the guaranteed-rate advance comm tment s 8§ |25,
based on g spot ¥ Consol | dat ed obl i gation r”g[‘e_on th® diYe' 57 7. 61
percent. The FHLBank-SF has requested that it be allowed to
charge this cancellation fee of $9,125 to the unused AHP subsidy

of $41,486 that was comitted by the FHLBank-SF to the 525
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OFarrell Street project, rather than assess the fee to Gtibank,
which it states was not responsible for the projects
cancel [ ation.

The same issue also arises Wth respect to funded AHP
advances for cancelled projects, where advances are prepaid by the
nenber and the FHLBank inposes prepayment fees. In such cases,
the FHLBank-SF woul d argue that the prepaynent fees should be
chargeable to the remaining unused AHP subsidy funds commtted to
the project, rather than to the nenber.

I, Legal Requirenents

A, AHP Contractual Docunents and Finance Board Advances
Policy

Pursuant to the terms of the AHP contractual and other
advances documents executed by G tibank, and FH.Bank-SF and
Fi nance Board advances policies, the FH.Bank-SF currently is
required to charge Gtibank a cancellation or prepaynent fee wth

respect to cancelled AHP projects, Including a cancellation fee
for 525 O Farrell Street, unfess the FHLBank-SF' s board and the

Fi nance Board both agree to waive the fee.

Staff at the FHLBank-SF has indicated that because of the
econon ¢ cost to the FHLBank-SF's sharehol ders of waiving
cancel lation and prepaynent fees, the FH.Bank-SF's board “generally
has not waived prepaynent fess and probably would not do so in
Citibank’s case. Thé FHLBank-SF therefore”is not requesting that
its board or the Finance Board waive the cancellation fee in the
cast of 525 OFarrell Street, but rather: that it be allowed to
charge the fee to the unused AHP subsidy funds committed to the

proj ect.
8. Statutory and Requl atory Requirnents
Section 10(j)(2) of the Bank Act provides that:

The Board's regulations shall permt Bank menbers to use
subsi di zed advances received from the Banks to --

(Ai) finance honeownership by famlies with incones at or
bel ow 80 percent of the nedian inconme for the area; or

(B) finance the purchase, construction, or

1. Gtibank also may be subject to a cancellation fee of
$500, 000 in connection wth cancellation of a guaranteed-rate
advance commtment for the Tenderloin Famlx/al-buy ng fr%ect
aﬁproved during the 1991 A+ round. As of Mirch 197 1992,
the FHLBank-SF estimated that total cancellation fees for 21
cancel | ed glt_JIaranteed-rate.ad.vance conm tments out standing
under the AHP was $1.48 nillion.
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rehabilitation of rental housing, at least 20 percent of
fhe units of whrch wIT De occupied by and affordable
for very l|owincone households for the remaining useful
life of such housing or the nortgage term

12 u.s.c 8§ 1430(&)(2&H|§enphasis added). section 960.3(a)(1) of
the Finance Board's regulation inplements this provision b
providing that “[f]unds under each Bank’s Program shall be used to
provi de subsidized assistance to nenbers engaged in [ending for
activities ineligible to receive subsidized assistance under section
T0(j) of tne Act and this part.” 1IZ CF.R 3 9bU.dﬁa)()
(genphasis added). Section 960.3(b) of the AHP regulation .
elineates the authorized uses of AHP subsidies as set forth in
section 10(j)(2)(A) and (B) described above, see id. at

§ 960.3(h).

As the statutory and regulatory provisions indicate, Congress
intended that the FHLBank provide AHP funds for the purchase,
construction or rehabilitation of owner-occupied and rental
housing for |owincome households. Allowing the FHLBanks to use
AHP funds for: cancellation or prepayment fees when no affordable
housing is being purchased, constructed or rehabilitated would
Rﬁ ear to contravene the intent and spirit of the statute and

regulation to provide subsidized assistance for: the actual
devel opment of affordable housing. The FHLBank-SF argues that
Gtibank should not have to pay the cancellation fee because it
was not responsible for the cancellation of the 525 O Farrell
Street project. However, as noted above, the statute and AHP
regul ation specify the authorized uses for AHP funds, and these
uses do not ‘appear to include cancellation fees, or a
consideration of who was at fault in causing the inposition of the
cancel lation fees.

Section 960.3(c) of the AHP regulation also provides that

“Ipl rogram funds-may only be used for direct costs required to
groduce and/or finance affordable housing units.” Id. at

960. 3(b) (enphasis added). The AHP regulation does not further
define the term"direct costs." However, the Preanble to the
regulation states that "AHP funds should not be used to pay or
defray indirect or third garty costs not standard for housin
finance transactions.” 56 red. Reg. 8688, 8690 (March 1, 1991).
Thus, soft costs such as third ﬁarty counseling fees would not be
consi dered direct costs under the regulation. ~on the other hand,
predevel opnent costs, such as architectural or engineering fees,
may be considered permssible direct costs under the AHP
regulation, as these are standard costs typically preceding
the construction of housing units, Cancellation and prepaynment
fees, while arguably associated with the financing of housing, are
not the actual costs of predevel opnent or devel opment of housi ng.
Rather, they are the costs to the FHLBank of naking
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guar anteed-rate advance conmtnents. 2

In short, in view of the purpose of the AHP statute and
regulation to finance the actual purchase, construction or
rehabilitation of housing and the direct costs associated
therewith, the usc of the FHLBank-SF's commtted but unused AHP
funds to pay for the cancellation feet on the 525 O Farrell Street
project would appear to contravene the intent and spirit of the
AHP statute and regulation.

I11. Conclusion

A FHLBank's use of AHP subsidy funds toAl_an for cancellation
or prepaynent fees applicable to cancelled uaranteed-rate
advance comm tnents would appear to contravene the purpose and
spirit of the Bank Act and AHP regulation to finance the purchase
construction or rehabilitation of affordable housing.

cc: Beth L. dino

bcc:  Richard Tucker

2. This does not mean that funds actually expended on direct
costs, such as predevelopment costs, for an AHP project must
berecaptured if theI_PrOj ect is subsequently cancell ed.
Section 960.8 of the AHP regulation requires only that the
amount of any commtted but unused subsidy or inproperly used
subsi dy be” recovered and made avail abl € l%y t he FHLBank™ fur
future projects. See 12 CFR. § 960.8. "In this connection,
section 960.8 al so lists the calling of unused advances and
the assessnent of prepayment fees as actions a FHLBank may

take, in its discretion, to recapture unused of inproperly
used ap subsidies. 1d. at § 960.8(b)(2), (3).



